
STATE OF I{EW YORK

STAIE TAX COMMISSION

In the Matter of the Petition
o f

Therm-X Chenical and Oil Corp.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
r.he F/Y/E 2/28/79.

AtrT'IDAVIT OF ICAIf,ING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within notice of Decision by certified nail
upon Therm-X Chenical and 0i1 Corp., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Therm-X Chemical and Oil Corp.
P .0 .  Box  395
74 Mall Drive
Comnack, NY 77725

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servi.ce within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the Last known address
of the petit ioner.

Sworn to before me this
2nd day of May, 1984.

ho t o a
pursuant to Tax Law section 174



STATE 0F I,IEW YORK

S?ATE TAX COUUISSION

In the llatter of the Petition
o f

Therm-X Chemical and 0i1 Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F/YIE 2/28/79

AFTIDAVIT OF UAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comission, that. he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within notice of Decision by certified nail
upon Milton Siegal, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Milton Siegal
9 Juneay Blvd.
l,loodbury, NY 11797

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein aod that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
2nd day of May, 1984.

nisterrized to
pursuant to Tax Law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tTay 2, 1984

Therm-X Chemical and 0i1 Corp.
P .0 .  Box  395
74 Mall Drive
Conmack, NY 77725

Gentlemen:

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cormission may be instituted only under
Article 78 of the Civil Practice law and Ru1es, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

cc: Petit ioner's Representative
MiIton Siegal
9 Juneay BIvd.
Woodbury, NY 11797
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TIIERM-X CHEMICAI AI'ID OIL CORP.

for Redetermination of a Deflcl.ency or for Refund
of Franchlse Tax on Buslness Gorporatlons under
Artlcle 27 of the Tax Law for the FLscal Year
Ended February 28, L979.

1. (a) on or about

(rrTherrn-Xtr), submitted

for Fillng Tax Report

Petitloner enclosed no

DECISION

Petitioner, Therm-X ChernicaL and Oil Corp., 74 Mall Drlve, Connnack, New

York 11725, f i led a pet l t lon for redetermlnat ion of a def ic iency or for refund

of franchlse tax on buslness corporatlons under ArtlcLe 27 of the Tax Law for

the f iscal  year ended February 28, f979 (FiLe No. 35618).

A fornaL hearlng was held before Doris E. Stelnhardt, Ilearlng Offlcer' at

the offlces of the State Tax Conmisslon, Two l{orld Trade Center, New York' New

York, on December 5, 1983 at 1:15 P.M. Peclt loner appeared by Mi l ton Slegal,

CPA. The Audit Dlvislon appeared by John P. Dugan, Esq. (Angelo Scopellito,

Esq.  r  o f  counse l ) .

ISSUE

I{hether petitlonerrs failure to tlnely pay the fulL anount of franchl.se

tax due for the fiscal year at tssue was attrlbutable to reasonable cause, so

as to warrant cancel-latlon of the penalty lnposed under Tax Law Bection f085(a) (2).

FINDINGS OF FACT

May 16, 1979, petltioner, Therm-X Chenlcal and Oil Corp.

to the Audit Divlslon an Appl-lcatlon for 3-Month Extenelon

(Form CT-5) for the flscal year ended Februar! 28, L979.

renittance therewlth, lnasmuch as lts prepaynents of tax
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for such f iscal  year ($3,500.00) exceeded l ts tax Llabi l l ty for the prevlous

f iscal year ($2, 482.35) .

(6) The Audit Divlsion subsequently granted petltioner an addltlonal

extension for f l l lng l ts f lscal  year L979 report  to November 15, L979.

(c) On November 15, L979, Thern-X flled lts franchlse tax report for the

flscal year ended Februarl 28, L979, computlng a balance due wlth the report of

$107,866.58  ( tax  l lab l l l t y  o f  $1 .10 ,666.58 ,  pLus  the  f l rs t  lns ta l lment  fo r  the

perlod followlng that covered by the report of $700.00, less prepaynents of

$3 ,500.00) ,  and remi t ted  $30,000.00 .

2. 0n December 19, L979, the Audit Dlvlsion lssued to Thern-X a Notlce

and Demand for Payment of Corporation Tax Due, assessing the balance of franchise

tax computed but unpaid by petltloner for flscaL year L979, plus intereet, and

penalties for late fil lng and late payment pursuant to Tax Law section 1085'

subsect lon (a)r paragraphs (1) and (2).

3. By l -et ter dated August 30, 1983, the Audlt  DlvlsLon advlsed pet i t ionerts

then representatlve that the penaLty under section 1085(a) (1) for late fll lng

had been erroneousl-y inposed and lras accordingly cancelLed. The Audit Dlvlelon

found no basis, however, for walver or cancellatlon of the penalty for late

pa)rment; the l-etter stated, in pertinent part, ttThe Tax Law and Regulatlons do

not support waiver of a l-ate payment penal-ty because the taxpayer lacked

sufflclent funds to timely pay the taxes due." At the formaL hearlng' the

partles agreed that the amount of penalty renalnlng at fssue, under section

1 0 8 5 ( a )  ( 2 ) ,  l s  $ 8 , 5 8 4 . 9 9 . 1

I 
Afr"r  the credit ing of

net operatLng loss comprlsed
L982, the amount of penalty
owe such sun lf the penaLty
petltioner wilL be entltl-ed

pa)rnents nade by petltioner and the deduction of a
of carrybacks from fLscaL years 1980, 1981 and

outstandlng is $1'054.38. Pet l t ioner wi l l  thus
is sustained. In the event the penalty ls cancelled,
t o  a  r e f u n d  o f  $ 7 1 5 3 0 . 6 1 .
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Enclosed wlth the letter nas a recomputatlon of the penalty whlch

reflected, among other thlngs, the satlsfactlon of petitlonerts tax llabtltty

by net operat lng loss carrybacks and by pa)rnents of $51000.00 and $511639.48

made on October 9, 1980 and March 25r 1983, respect ively.

4. Pet l t ionerrs posit ion ts that a ser ies of events, conmenclng ln 1978

wlth the convictlon of lts chief bookkeeper, Justlfied and constltuted reaeonable

cause for its J.ate payurent of franchise tax for fiscal year L979.

In Novemberr L978, Mrs. Stephani.e Zappacosta, Therm-Xre chlef bookkeeper,

was arrested and charged with the theft from Thern-X of $600,000.00, by forglng

company checks over a fLve-year period. The fol-lowlng month, she pleaded

gullty to forgery ln the second degree and grand larceny ln the second degree.

Petltlonerfs lndependent accountant, 4D elderly man who, due to these

stressful events, became lncapable of contlnulng hls dutiesr was relleved of

his position. Therm-X retained a new accountlng fLrm, Danlel Rynkar & Co. The

flrn discovered fraudulent entries nade by Mrs. Zappacosta and was thus compelLed

to reconstruct Therm-Xts books and records.

Final-ly, AlLen Rothr president of Therm-X, dLed suddenly of a heart

attack.

As Mr. Slegal (pet l t lonerts representat lve in this proceedlng) stated

ln a letter to Therm-Xrs counsel dated May 18, 1983, rrThe corporatl.on was hlt

hard by many tragLc blows... Thern-X made every effort to comply hrlth all ltg

tax responslbt l l t ies. rr

5. On August 24, 1983, Thern-X submitted to the Internal Revenue ServLce

a cLain ( federal  Forn 843) for refund of $28,358.84, the amount of penalty

imposed for falLure to tineLy pay federal corporation income tax for the flscal

year ended February 28, L979. By let ter dated Septenber 13, 1983, the Servlce
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lnformed Therm-X that $25,514.10 of Lts clalmwas al lowed, the remalnder of the

penal-ty ($2,844.74) havlng been prevlousLy abated.

CONCLUSIONS OF LAW

A. That Tax Law section 1085, subsection (a), paragraph (2) inposee an

additlon to tax for failure to pay the amount shorilrr as tax on a return' at the

rate of one-half of one percent of the anount of such tax per nonth or fractlon

thereofr but not exceeding 25 percent in the aggregate. The penalty ls not

lnposed, however, lf it is shown that the failure was due to reaaonable cause

and not due to wlllful neglect.

B. That ln vlew of the events aet forth ln Flndlng of Fact rr4rr, and

pet l t lonerfs good fal th efforts to ful f l l l  l ts tax responslbl l l t les ln spl te of

the inevitabl-e dlsruptlon to its flnances which these events engendered,

reasonable cause existed for petitionerrs failure to tlmely pay the full amount

of tax due. See 20 NYCRR 9-f .5(a) (1) and (2),  as ln force for the perlod

at lssue.

C. That the petitlon of Thern-X Chemlcal and Otl Corp. le granted, and

refund based on the cancellatlon of penalty inposed under section f085(a) (2)

a

of

the Tax Law ls granted.

DATED: AJ-bany, New York

MAY O 2 I9B4

STATE TAX COMMISSION


